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Advice NI Information Briefing

Universal Credit
Payment of the Limited Capability for Work and Work-
Related Activity Element

Under the legacy regime, those claiming entitlement to benefits on the basis of
limited capability for work were usually required to serve an assessment phase of 13
weeks (91 days) before any additional component in respect of their limited
capability for work could be included in their Employment and Support Allowance
(ESA) applicable amount.! Legislation provided exceptions to this rule for those who
were terminally ill or in certain specific cases where the claim linked to a previous
claim on the basis of limited capability for work.?

All of the same principles were retained in new-style ESA,2 including the provision to
backdate entitlement to the support component where a determination that the
claimant had limited capability for work-related activity took longer than 13 weeks.*
This means that in both old-style and new-style ESA the support component would
invariably be included in the claimant’s entitlement from the 92" day of their
entitlement to the benefit.

Owing in large part to the way in which entitlement to Universal Credit (UC) is
assessed,®> we cannot give a blanket response to UC clients about when their claim
might include a limited capability for work and work-related activity (LCWRA)
element as this will depend on their initial claim and their reporting of limited
capability for work.

The key difference is that the LCWRA element will not necessarily be included
immediately after a ‘relevant period’ has been served, but only from the beginning of
the next UC assessment period.® As this relevant period will usually begin when the
claimant declares limited capability to the Department, it is important that we advise
clients to provide the necessary information at the outset of the claim to ensure that
the Department can include the LCWRA element from the earliest possible date.

! Decision Makers Guide (hereafter DMG) 44011-44018

2 DMG 44019-44022

3 Advice for Decision Making Guide (hereafter ADM) V6001-6017 & V6039-V6066; Employment &
Support Allowance Regulations (Northern Ireland) 2016, Part 2 (see the Department’s Blue Volumes
for the most up-to-date version of legislation)

4 ADM V6067-V6077; Welfare Reform Act (Northern Ireland) 2007, sec 2(4)(b) & sec 4(6)(b);
Universal Credit, Personal Independence Payment, Jobseeker’s Allowance & Employment & Support
Allowance (Decisions & Appeals) Regulations (Northern Ireland) 2016 (hereafter UC, PIP, JSA & ESA
(D&A) Regs (NI) 16), reg 35(7)

5 On Universal Credit assessment periods, see ADM E2110; Universal Credit Regulations (Northern
Ireland) 2016 (hereafter UC Regs (NI) 16), reg 22

5 ADM F5030; UC Regs (NI) 16, reg 29(1)
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https://www.nidirect.gov.uk/articles/employment-and-support-allowance
https://www.nidirect.gov.uk/articles/employment-and-support-allowance
https://www.nidirect.gov.uk/articles/universal-credit-if-you-have-health-condition-or-disability
https://www.communities-ni.gov.uk/articles/decision-makers-guide
https://www.communities-ni.gov.uk/articles/advice-decision-making
https://iaccess.communities-ni.gov.uk/sspldbluevolumesinternet/users/internetsearchpage.aspx
https://www.nidirect.gov.uk/articles/how-and-when-you-get-paid-universal-credit
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Relevant period — start date

The relevant period lasts for 3 calendar months. If the claimant has earnings above
the ‘relevant threshold’ (equivalent to 16 hours per week at the National Minimum
Wage) and they receive Attendance Allowance, Disability Living Allowance or
Personal Independence Payment, then the relevant period will commence on either
the first day of their award or the date that they apply for the LCWRA element.”
However, in all other cases the relevant period commences ‘on the first day on which
the claimant provides medical evidence of limited capability for work’.2

The Medical Evidence Regulations stipulate that medical evidence of limited
capability should be in the form of a statement of fithess for work signed by a doctor,
unless it would be unreasonable to require this.® Regulations also allow a claimant to
provide a self-certificate for the first 7 days of a period of limited capability for work —
for UC purposes, this must be a written statement made on an approved form.1° That
would allow claimants to provide evidence on an earlier date, for example where
they have difficulty obtaining a statement of fitness for work from their doctor.

As an assessment period is 1 calendar month, this means that new claimants would
need to provide medical evidence on the first day of their claim in order for the
relevant period to align and the LCWRA element to be included in their fourth
assessment period (see Figure 1). If they do not, then the LCWRA element will not
be included until their fifth assessment period, at the earliest (see Figure 2).

However, the Department have confirmed that in general they will take the beginning
of the relevant period from the date that the claimant declares limited capability for
work, whether in writing or verbally, rather than the date that formal written evidence
is supplied. If cases arise where the Department has not applied this principle,
advisers and claimants are encouraged to contact UC to see if an earlier date can be
accepted. In principle, a formal dispute could be raised, but it should be noted that
this approach arises from the Department’s interpretation of the legislation rather
than the legislation itself.

Adviser Checks

When did the client make their claim to UC?

When did the client declare limited capability for work?

What sort of declaration did the client make?

What date did the Department record as the date of declaration?
When did the client provide medical evidence?

What is the client’'s assessment period?

” ADM F5031 & G1030-4; UC Regs (NI) 16, reg 29(2)(a) & 42
8 ADM F5031; UC Regs (NI) 16, reg 29(2)(b)
9 Social Security (Medical Evidence) Regulations (Northern Ireland) 1976 (hereafter SS (Med Ev)
Regs (NI) 76), reg 2
10 535 (Med Ev) Regs (NI) 76, reg 5(2)
2
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https://www.gov.uk/government/publications/the-fit-note-a-guide-for-patients-and-employees/the-fit-note-guidance-for-patients-and-employees
https://www.nidirect.gov.uk/contacts/universal-credit-service-centre
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Relevant period — exceptions

There are a limited set of exceptions to the relevant period, which reflect to some
extent the equivalent rules for Employment and Support Allowance. Taken in the
order in which they appear in the regulations, they are as follows:

Exception Date LCWRA element included

Claimant previously entitled to UC First day of entitlement
including the LCWRA element*!

Claimant previously entitled to UC but First day of assessment period
the relevant period did not end?*? following the date the relevant period
would have ended on previous claim

Claimant is terminally ill*3 First day of entitlement or first day of
assessment period in which
application for LCWRA element made

Claimant entitled to ESA including the First day of entitlement
support component4

It is important to note that the first two exceptions only apply where the award was
terminated because the claimant ceased to be or became a member of a couple
immediately before the present claim, or where the award was terminated in the
previous 6 months because the claimant(s) no longer met the income financial
conditions (see Figure 3).1°

Adviser Checks

e Is the client terminally ill?
e Has the client recently been in receipt of either UC or ESA?
e Did the prior claim include a determination on limited capability for work?

11 ADM F5040; UC Regs (NI) 16, reg 29(3)(a)

12 ADM F5045; UC Regs (NI) 16, reg 29(3)(b)

13 ADM F5050; UC Regs (NI) 16, reg 29(5)(a)

4 ADM F5051; UC Regs (NI) 16, reg 29(5)(b)

15 UC Regs (NI) 16, reg 29(4); on the financial conditions see ADM E1014
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Backdating

Whereas the assessment phase of ESA is a period of 13 weeks that can be
extended if the work capability assessment is not completed in that time-frame,*® the
relevant period in UC is a fixed period of 3 months. As such, there is no need for a
provision to backdate entitlement to the LCWRA element as it will always be
included from the beginning of the assessment period following that in which the
relevant period ends.

As a result, in the rare cases where a delay to the work capability assessment
prevents the LCWRA element being included from the appropriate assessment
period, then arrears of benefit should be due to the claimant. The only exceptions to
this would be where there is a question arising from a claimant’s failure to comply
with specific aspects of the work capability assessment — in such cases, the claimant
or the adviser should approach the Department to establish whether good reason
can be accepted.!’

In general, the date for claiming UC is the first day of the period for which the claim is
made. However, provision is made for extending the time limit by up to 1 month in
specific circumstances:

1. Department failed to notify the claimant that a prior claim to ESA or
Jobseeker’'s Allowance was due to expire;

claimant has a disability;

claimant has medical evidence that an iliness prevented them from claiming;
official computer system was inoperative;

claimant’s partner refuses a claimant commitment and claimant separates
from partner to make a claim as a single person.*®

ablrown

Whether the provision to backdate entitlement to UC will affect the claimant’s
assessment period is left for the Department to determine based on their
administration of the claim.® As such, we will need to wait for the outcome of any
decision on backdating before we will be in a position to advise clients about the date
from which the LCWRA element might be included in their award.

Adviser Checks

e Does the client’s UC claim include a period prior to the date of claim?
e Was the client’'s assessment period affected as a result?

6 ADM V6001; DMG 44017
17 See ADM G1096, G1106 and G1125; UC Regs (NI) 16, regs 44 & 45
8 ADM A2043-2047; Universal Credit, Personal Independence Payment, Jobseeker’s Allowance &
Employment & Support Allowance (Claims & Payments) Regulations (Northern Ireland) 2016
(hereafter UC, PIP, JSA & ESA (C&P) Regs (NI) 16), reg 25
19 ADM E2114; UC Regs (NI) 16, reg 22A
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Changes of circumstances

Existing Universal Credit claimants that do not yet have a determination as to
whether they have limited capability for work will be subject to the relevant period in
the same way as new claimants, unless one of the exceptions applies (see Figure 4).
As such, this is the group most likely to find themselves waiting longer for the
LCWRA element to be included in their award as their claim will be less likely to align
with their period of limited capability for work.

The Advice for Decision Making Guide outlines an exception to the relevant period in
cases where the UC claimant has already been determined to have limited capability
for work but later in the claim reports a change of circumstances that leads to a
further determination that they have limited capability for work and work-related
activity.?° The example given suggests that in these cases the claimant will be
entitled to the LCWRA element from the beginning of the assessment period in
which they report the change in their condition (see Figure 5).

This is broadly in line with the rules on supersession. A decision that a claimant is
entitled to a LCWRA element as part of their UC award would be one that is
advantageous to the claimant.?! As such, providing the claimant reports the change
within the time limit (this is usually within the assessment period in which the change
occurred??), then the change to the benefit would apply from the beginning of that
assessment period.?® However, if the claimant does not report a change within the
time limit then the change will only apply from the beginning of the assessment
period in which the change was reported.?*

Reassessment can also be instigated by the Department. In cases where the result
is that the claimant is subsequently awarded a LCWRA element it will be included
from the beginning of the assessment period in which the medical examination takes
place, which the Department interprets as the earliest date at which potential
entitlement to the LCWRA element came to their attention.?®

Adviser Checks

Does the client already have a claim for UC?

Does the client’s UC claim include a determination on limited capability?
When did the client inform the Department about their limited capability?
Has there been a change in the claimant’s condition that warrants
reassessment?

20 ADM F5046

21 ADM A4214; UC, PIP, JSA & ESA (D&A) Regs (NI) 16, reg 51

22 ADM A4201-4213; UC, PIP, JSA & ESA (D&A) Regs (NI) 16, reg 36

23 ADM A4215; UC, PIP, JSA & ESA (D&A) Regs (NI) 16, Sch 1, Part 3, para 20
24 ADM A4216; UC, PIP, JSA & ESA (D&A) Regs (NI) 16, Sch 1, Part 3, para 21
25 ADM A4221; UC, PIP, JSA & ESA (D&A) Regs (NI) 16, Sch 1, Part 3, para 29
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Appendix

Figure 1 — LCW declared at date of claim

Date of claim
AP1 AP2 AP3 AP4 AP5 APG
LCW declared
Relevant period LCWRA element payable
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Figure 2 — LCW declared after date of claim
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Figure 3 - Previously entitled to UC but relevant period did not end

Date of claim Claim ends | Claimant does not meet the income New claim
AP1 AP2 financial conditions AP1 AP2
LCW declared
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Figure 4 — LCW declared during existing claim

AP11 AP12 | AP13 | AP14 | AP15 AP16

No LCW LCW declared | |
' J i | Re ev;':\nt eriod . B | LCWRA paxgble;‘
|IIllllllllllllllllllllllll ||l|l|lll|||l|llllll|ll..Iilll]llllilllllllllinl IIIhllllllHHI lll]hllﬁlllllllllhlihhllhllll{ll “ll'”|h”lh“I'H‘IH”I““I‘“‘ it il nlll!h‘”lllllq ..IHI i nil I ll”'llf!l““i“”’I“‘il“:':mlul*'-iHinn‘n:ll“lqnljl||l|‘:|!!i

123456789101112131415161718192021272324252627'282930

o

Figure 5 — LCWRA declared during existing claim where claimant has LCW

AP11 AP12 AP13 | AP14 | AP15 | AP16
Client has LCW | LCWRA declared
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NB: Where the above figures state ‘LCWRA payable’ this will always be subject to the outcome of a Work Capability Assessment.
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